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When parents 
argue over which 
country a child 
should live in, 
they may battle 
it out in court. 
Attorney Jay 
Hait explains 
how corona has 
changed that.
By Yossi Krausz

and the Coronavirus Pandemic
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T
he worldwide 
spread of the 
C O V I D - 1 9 
virus has had 
an impact on 
families in nu-

merous ways. For people 
who are divorced or having marital prob-
lems, the complications have been even 
harder, and less-widely recognized. There 
have been numerous cases of divorced 
parents arguing about how to arrange 
visitation during the pandemic, with dis-
agreement over how strictly they must 
adhere to safety guidelines as the basis 
for some parents’ refusal to return their 
children.

One of the more obscure aspects of the 
law that affects divorced or separated parents 
is that of parental abduction. When one 
parent doesn’t return a child  to the other 

parent as legally agreed upon, 
that can trigger a host of legal 
actions. If all of that is going on 
in a single country, its legal 
system will turn to its own code 
of law and rules about child 
custody to decide what to do. 

Even more complicated, though, are the 
cases in which the parental abduction is 
international, with one parent taking the 
children to a different country or keeping 
them there while the other parent tries to 
get them back. The agreement known as 
the Hague Convention on the Civil Aspects 
of International Child Abduction sets rules 
for how the legal systems of each country 
should resolve cases of child abduction and 
where the cases should be resolved. (See 
“A Child in a Strange Land,” in AmiLiving 
Issue #82.)

According to Jay Hait, an attorney who 

 Sarah dialed Chaim’s number. She 
was always a bit apprehensive 
about calling her ex-husband.

“When will you be bringing the 
kids back to the States?” she asked 
when he picked up the phone. “I’m 
hoping to take them to my mother’s 
this coming Shabbos.”

“I won’t be bringing them back,” 
he replied. 

Attorney  Jay Hait
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heads a law practice in Israel that specializes 
in family law and handles many Hague 
cases, the coronavirus pandemic has had 
some effect on these cases, although maybe 
not in the way you might think.

A personal story
Jay’s focus came about because of his own 

life story. 
Originaly from the United States, he had 

lived in Israel for a few years in the 1980s, 
during which time he served in the Israeli 
Defense Forces and also attended university. 
Back in the States, he became a lawyer in 
1997 and was working in a practice in New 
York.

“When I came back to Israel in 2004 I 
married an Israeli, and at first I was flying 
back and forth. Unfortunately, that didn’t 
work out too well and we ended up getting 
divorced, and I got custody of our three 
minor children. I soon realized that my 
original plan to fly back and forth to New 
York wasn’t going to work, so I ended up 
changing my area of law so I could get a 
license in Israel. In the United States, I’d 
practiced securities law. Because I saw how 
messed up the system was, I started a family 
law practice with four employees. One of 
the things we are known for is kidnapping 
cases.”

Jay explained that his work resonates 
with him personally. 

“It’s very emotional for me, because I 
believe that if people want to raise their 
children in Israel they should be doing 
that,” he said. “But there’s a proper way to 
do it. You don’t just say to someone, ‘Let’s 
go to Israel,’ and then make it permanent.”

The definition of 
“abduction”

Although the legal term for these cases 
is “parental abduction,” Jay says that most 
of his cases don’t involve what we would 
typically think of as a kidnapping. Rather, 
some involve a divorced parent refusing to 

return children who have come for a visit. 
Others are simply a disagreement about 
where a family should live.

“In Israel, we have a large immigrant 
population, but a certain percentage move 
here and say, ‘Hey, this isn’t what I thought 
it would be.’ They want to go back to where 
they came from. But wham! They can’t just 
go back.”

Of course, the parent who wants to 
return to America could go back on their 
own, but if he or she wants the right to 
bring the child along, they need to file a 
Hague case.

Jay’s description of these cases startled 
me, because I had thought that Hague cases 
usually involved situations in which a 
couple was already divorced or separated. 
But in fact, he said that in many instances 
the marriage was functional up until the 
dispute over where the family should live.

“Most people who get to the litigation 
stage in Hague cases do end up getting 
divorced,” he said. “But that’s not always 
the case. Sometimes, when they realize that 

they aren’t going to get their way, they try 
to work on the marriage. A lot of times it’s 
an ideological difference, and those mar-
riages can occasionally be saved.

“I would say that most of my cases don’t 
reach litigation, in part because I don’t want 
to destroy families.”

How that works 
during COVID

Jay told me about a couple of cases where 
the COVID outbreak had ramifications.

In one, both parents were originally 
American but were living in Israel. The wife 
was getting her PhD, and when it came time 
for her post-doctoral work they moved to 
the US for her to do it there. After a year 
and a half in America the husband said, 
‘You know what? I’m really happy here. 
We’re not going back.’ 

“‘What do you mean?’ she replied. ‘Of 
course we’re going back. I’m here just to 
study.’ But he refused. She wanted to take 

Ami509_ Parental.indd   130 3/8/21   9:22 PM



2 6  A D A R  5 7 8 1  / /  M A R C H  1 0 ,  2 0 2 1  /  A M I  M A G A Z I N E   131

the children and move back to Israel, and 
he wanted to stay in the States. 

According to the Hague Convention, 
children should be returned to their “ha-
bitual residence,” which means the country 
in which they usually reside. When the 
woman first sought legal advice, she ran into 
lawyers who didn’t quite understand that. 

“Initially,” Jay said, “she went to all sorts 
of attorneys in the United States who told 
her, ‘Well, you have a problem, because the 
Hague Convention only applies to when 
you’re in a country for a year or less, and 
you were here for a year and a half.’ 

“When she came to me I told her, ‘No, 
there are exceptions, and you fall under 
one of them. The Hague Convention looks 
at intent: What was the intent where the 
child’s permanent residence would be? 
Clearly, if you’re doing post-doctoral work, 
you weren’t planning on making the US the 
child’s permanent residence.’ 

“Based on a case involving a Japanese 
woman who had done post-doctorate work 
in New York University, this woman should 
have been suing under the Hague Conven-
tion in a US court. So that’s what we did. I 
represented the Israeli side and brought in 
an American attorney. I have relationships 
with American lawyers who specialize in this. 

“We sued, and last April we got into what 
we call a voluntary consent order. Most 
Hague cases don’t go all the way through. 
At a certain point, one side realizes that it’s 
going to lose. And when you lose a Hague 
case, you usually have to pay the other side’s 
legal fees. So they enter into a voluntary 
consent order.

“The order said that they were supposed 
to go back to Israel when the terms of her 
study were over in June. But there was 
another problem. If you don’t live up to the 
voluntary consent order—meaning that 
you don’t leave when you’re supposed 
to—the Hague Convention is tossed out 
and you go back to regular state laws.” 

As it happened, because of the pandemic 
Israel had closed the airports last June and 
people couldn’t get back into the country. 

That threatened the woman’s legal position.
“We really had to start investigating whether 

to make a motion in the United States to 
extend the order, have her go to a third-party 
country, or file a motion in Israel to make an 
exception and allow her to come back.

“Most of my cases involve people who are 
in Israel trying to go back to the US. One 
case involved a family that had made aliyah 
during the pandemic. The wife, whom I 
represented, said, ‘Listen, we made aliyah, 
but we never said that we would be living 
here permanently. We came because Israel 
is better right now for COVID, but we 
weren’t necessarily planning on staying.’

“This time, the husband’s attorney said, 
‘The very fact that you made aliyah shows 
that your intent was that Israel be the per-
manent dwelling place of the children.’

“What I was able to do for this woman, 
thank G-d, was get school records, text mes-
sages and emails to other people. I even got 
a video from a farewell party at which guests 
were saying, ‘We look forward to seeing you 
when this all ends.’ 

“When I presented my case in court, the 
other side came over and said, ‘We see that 
we’re going to lose, so what do you want?’ 

“We said, ‘We’ll enter into an agreement 
that the kids stay here for two more years, 
but you won’t block her from taking them 
back after that if she still wants to.’ That was 
the compromise.”

What COVID can’t do
One argument that some people have been 

making during COVID, however, is not 
generally a winning one, although it has 
worked in a few cases.

“One of the legal claims, even when there 
was a kidnapping,” Jay said, “is to say, ‘Well, 
if the child goes back to the other place, he’s 
in danger because of COVID, so he should 
be allowed to stay with me.’

“One of my cases involved a child who 
had been kidnapped from Israel and brought 
to a country in South America. The argument 

“One of the 
legal claims is 
to say, ‘Well, if 
the child goes 
back to the 
other place, 
he’s in danger 
because of 
COVID, so he 
should be 
allowed to 
stay with me.’”
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was made that the pandemic in Israel was 
bad that it was dangerous to bring him 
back. Had that case been litigated a few 
months later, I think the result would have 
been different. 

“But as I said, most of my cases involve 
people trying to bring children back to the 
United States. Everyone makes the same 
argument, that the rates of infection are so 
bad in America, but the Israeli courts aren’t 
buying it.”

That was also the experience of Edwin 
Freedman, who has a family law practice 
in Tel Aviv.

“There hasn’t been a single case in Israel 
where the argument that it’s too dangerous 
to return the child to his or her habitual 
residence has been accepted,” he said. “In 
all the cases we’ve had the courts rule that 
the child had to be returned anyway, 
subject, of course, to flights being available. 
Right now our airport has been closed, so 
nobody can come in or leave. But as a 
defense, it has been rejected across the 
board.

“And as far as I know, the argument hasn’t 
been accepted in any Hague cases in the 
UK or the US. Again, it could be subject to 
whether flights are available, but the rulings 
have been clear: the child returns on the 
first available flight, and there is no defense 
that COVID provides for a petition under 
the Hague Convention.”

A recent research paper by Allison Wol-
freys of the Open University and European 
Children’s Rights Unit, found that the UK 
High Court has also ruled that “the risk of 
contracting the virus [c]ould not be used 
to justify a ‘grave risk’ defence to return.”

The effect on courts
According to Jay, the coronavirus is 

having a deleterious effect on the family 
courts. 

“Here in Israel, the family courts have 
been closed sporadically and they’ve been 
pushing things off. For example, I have a 
case right now in the Haifa family court, 

I had one client who came here and im-
mediately went into lockdown for two 
weeks. Then we had three days to file. 
When he went back to California, he had 
to quarantine for another two weeks. He’d 
wasted an entire month. 

“The problem is that not all judges are 
allowing people to appear by Zoom, and in 
the Hague cases, they aren’t allowing it at 
all. They’re saying, ‘Too bad. If they want 
their kids back, they’re going to have to get 
on a plane.’ Those are intense cases that are 
supposed to happen within 60 days, and 
the judges are trying to see the intent of the 
parents.”

Mr. Freedman, on the other hand, has 
seen some leniency even in Hague cases. 
“To some extent, I can say that the courts 
have become more flexible in using video 
conferencing to permit people abroad to 
testify. Whereas the use of video conferenc-
ing was once the exception to the rule, it 
has now become the rule.”

where the original suit was brought two 
months ago. The judge has been making 
some decisions, but not having people 
come in for an actual hearing. They just 
scheduled the first hearing for May, and I’m 
appealing that. I said, ‘It’s nice that you’re 
making decisions, but you can’t make us 
wait six months for the physical hearing.’

“Still, it’s not as bad as the situation in 
the States. In my opinion, the cases in 
which I’ve been involved there have been 
insane. In Israel they’ll make exceptions 
and let us come in even in the middle of a 
lockdown if the need is urgent, for example, 
if there’s violence in the family or a real 
threat of hunger if there isn’t any child 
support.”

Are the judges allowing video conferenc-
ing? Jay’s experience has been mixed:

“The ability to fly is one of the consider-
ations, even with regard to regular family 
law cases. I try to make motions that won’t 
require my American clients come to Israel. 
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pressures that have been created by it. 
There haven’t been any direct studies, but 
I think it’s a fair assertion.”

Some advice
Jay told me that regardless of whether or 

not there’s a pandemic, any couple with 
children needs to be prepared when they 
make the big decision to move to a differ-
ent country.

“What people should do is to make a 
legal agreement that says, ‘We are moving 
for a trial period. If one of us is unhappy, 
it is agreed that he or she will be able to 
move back to the US with the minor chil-
dren after a set period of time. We are 
moving to Israel, but are not agreeing that 
Israel will be the permanent residence of 
our children until we have been there for 
at least six years.’

“I think that when a couple makes aliyah, 
you generally have one person who is more 
enthusiastic about it. It’s a hard discussion 
to have, but when one person is giving in 
so the other spouse can realize his or her 
dream, there needs to be an agreement that 
if it doesn’t work out, they can go back 

The UK High 
Court has 
ruled that “the 
risk of 
contracting 
the virus could 
not be used to 
justify a ‘grave 
risk’ defence 
to return.”

without losing their children. 
“I cannot tell you how many people 

haven’t invited me back to their Shabbat 
tables because I asked them what they 
would do if one of them became an invalid. 
Who would make the decisions? It’s my 
job to address such issues. Maybe the 
Shabbat table isn’t the right place for these 
discussions, but if you’re making a move, 
you need to talk about these things first.

“If people send their children to visit 
their ex-spouses in another country, they 
should get something in writing saying that 
the ex-spouse will be returning the kids. 
That way, everything will be very clear. And 
if they’re doing that for the first time, they 
should ask for a bond to be posted or an 
agreement to be signed that if the child 
doesn’t come back in X amount of time, 
the ex-spouse agrees that the person who 
sent the child can go into his or her local 
court to bring a Hague case, and that the 
ex-spouse agrees to its jurisdiction so 
there’s no need to go to Israel. It should 
also be stipulated that the ex-spouse agrees 
to pay the legal fees. 

“One real problem with Hague litigation 
is that it’s very expensive because it’s so 
time-consuming. The whole case is sup-
posed to be concluded in 60 days. A 
regular divorce might go on for a year and 
give you time to make payments, but here 
you don’t have that. Doing an entire case 
in two months, including investigating 
witnesses and sometimes financial and 
psychological evaluations as well, is very 
expensive.

“If you’ve sent the kids to your ex-spouse 
before, which happens all the time under 
divorce agreements, then you wouldn’t do 
all that. But the first time I would suggest 
it.”

Without an agreement, you may end up 
needing to fight for your children in court, 
perhaps in a foreign country. And that can 
be traumatic.

“These are heartbreaking cases,” Jay 
said. l 

Family law and the 
coronavirus

General family law has changed in other 
ways as well due to the coronavirus:

“I haven’t seen more parental kidnap-
ping cases, but I’ve seen more divorce 
cases in general,” Jay said. “Which is 
strange, because the official divorce rate 
in Israel dropped by 7% over the past year. 
All I can think of to explain it is that I’ve 
had a number of divorce cases where the 
couple completed the legal process but 
didn’t go to beis din for a religious divorce 
because of COVID. They’re waiting until 
the pandemic is over.”

Mr. Freedman described darker changes 
in family law due to the pandemic. 

“I would say that we have more extreme 
cases of family violence because of the 
nature of quarantining, which puts people 
in close quarters, along with the economic 
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